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APPELI ANTS' REPLY BRIEF 


This brlef is subraitted by appellants in reply to 
the contentlons of appellees' brlef hereln. 



APPELLEES’ YERSION OF THE FACTS 


The basie undertone of appellees* brlef is that 
the fact of Infrlngement has been establlshed and It Is 










I i \ 

jiimpossible to argue with that conclusion. But appellees’ 
'yehements of language cannot wipe away either the proof of 
substantial independent research by appellants or the dlf- 

'( 

iferences between the books. Thus for exaniple on page 17 of 

j’ 

iitheir brief, appellees say that our "bold assertion that 

ij 

Ijthere are significant differences In organization and cov- 
"erage between the books slnply has no basls in the record , 
IjBut thls statement simply Ignores the discussion of the dif- 
ijferences in organization and coverage described at length on 

ii 

jlpages 14 and 15 of our original brief. Similarly, appellees' 

łl 

t; 

ijbrief assumes that its chart of parallels is indisputable, 
j again ignoring the detailed showing at pages 15 through 17 of 
our original brief. Appellees' one attempt to deal with this 

'analyois at pagc 23 of their brief is the unezplained asser- 

il 

jition that "the insertion of one sentence. . . in one of the 

ij 

jiparallels surely does not dtsprove the copying of that 

H 

ijpassage". (See appellants' original brief, page 15.) This 
i|contention completely misses the point. The expres8ton of a 

ii 

!|thought not found in MCK indicates that appellants must have 
'^gone to a source other than MCK to write that passage. Thus 

i 

that parallel proves research rather than plagiarism. j 

Appellees' attempts to prove copyright infringeraentj 


2 









by their own ipse dlxit rests in a large part on the pur- 
j ported resemblances between outllnes of certain MCK chapters 

a Meredith editor, and the outiines submittei 


by Julie Smali 

to the free-lance writer also prepared by Miss Smali. At 
page 16 of their brief, appellees assert this was a system' 


atic procedurę of Meredith "under Sutton-Smith's guidance" 
But at page 42, 'ttiey complain t^at only ftve (5) such out— 

Appellees never cite any 


lin^B wore produced by Meredith 
authority for these statements which is understandable in j 

-f- - - , • 

view of the total absence of any proof that Professor Sutton-j 

j 

Smith even knew about the Mussen outiines, let alone guided j 


their production. As we pointed out at pages 20- 21 of our 
original brief, these purported similarities between the out 
llices prove nothing. Thus, one of the outiines supplied to 
[the writer supposed to have been copied from an outline of 


|'a Mussen chapter is chapter two (2) of BSS dealing with the 

1 

subject of learning and development. But appellees claim 
only flve (5) purported parallels for this chapter (paralleli 

1 

6 through 10), one of which is not even from the chapter 
supposed to have been copied (parallel 8). We can brush 
aside the appellees* contention that they were conservative 
in making their chart of parallels and we can assume that if 











ł 


jthey had morę arguable parallels for chapter two (2), they 

i * / ' 

Iwould have put them in. Hence, appellees' own compilation 

I 

Irefutes their contention. It is, of course, further re- 

i! 

j futed by the detailed references to othei jrorks, as well as 
!'researcher^s notes, appearing throughout the outllne. In 

ij 

^summary, appellees have not established the fact of Infrlnge—j 

I 

Iment necessary for the grant of a preliminary injunctlon. 

I! 1 

!• I 


;i THE APPLI BLE LAW OF COPYRIGHT 

jj 

• i 

ij Essentially, appellees try to dlstingulsh all of 

i; 

ilthe prior cases by saylng that somehow tho field of chlld 

ijpsychology is different from economics or nursing or elec- 

:i 

jltronics or American history or any of the other subjects 

1 . 

jbefore the courts in other copyright cases. Patently, such i 
ilwell established precedents cannot be so easily disposed of. 

jl 

iiThe fact that the cram book in Oxford Book Co. v. College 

,1 

ji Entrance Book Co. . 98 F. 2d 688 (2nd Cir. 1938) did not have,| 

jas we pointed out at page 29 of our original brief, "the 

ii 

ildignity, the sophistication and complexity of the works in | 

! 

question here" does not mean that the rules enunciated by j 
jthis Court in that decision can be ignored. Nor can the 





I case be dlstinguished by appellees' own ipse dixit that 
j there was no independent research here in light of the con- 

1trary facts in the record before the Court. 

I 

ji Appellees sirailarly try to distinguish Rosemont 

^^Enterprises, Inc. v. Random House , 366 F. 2d 303 (2nd Cir. 

i' ' 

j|l966) by emphasizing the represstve activities of Howard 
^Hughes who apparently controlled the plaintiff therein as , 

li ; 

Ijdocumented in the concurring opinion of Chief Judge Lumbard. ; 

i 

jsuch an analysis ignores the last sentence of Judge Lumbard’^ 
jconcurring opinion: 

I 

'1 i 

!l ”0f course, I agree with the other reasons 

!i set forth in Judge Moore’s opinion to 

|| support the conclusion that the district I 

:| court should not have restrained the pub- 

ji lication of the biography." At page 313 ; 

!i (emphasis supplied) 


IJudge Moore's opinion sets forth the reasons apart from 

! 

Howard Hughes’ idiosyncrasies why the conclusion of the dis- 
Itrict court therein was wrong. As we pointed out in our 
•original brief, such reasoning is applicable here, 

A case principally relied upon by appellees, 

li 

illLlggęns V. Baker . 309 F. Supp. 635 (S.D.N.Y. 1970), high- 
Ilights a conspicuous failure of appellees' brief the failure 
i to discuss the ąuantam of proof necessary to obtain a pre- , 




illlminary injunction in generał and in a case involving a 

ibook protected by the First Amendment in particular. The 

jj 

i; Higgens case denied a raotion for summary Judgment brought 
li by a defendant. In so doing, the Court emphasized the un- 
satisfactoriness of disposing of a difficult ąuestion of 

i; copyright infringement and fair use by "trial by affidavit 

ii 

ii(at 637), The Higgens case was subseąuently cited in 

j; 

:; McGraw-Hill. Inc, v, Worth Publishers , Inc., 335 F. Supp. 

ii415 (S D.N.Y. 1971) as grounds for denial of the preliminary 

1 | 

!|injunction there. Yet here, appellees are seeking to justify 
'a preliminary injunction in a copyright case involving a 
'łbook obtained by a "trial by af fldavit" . 

I i 


! III- 

'j THE BALANCING OF THE EQUITIES 

li 

II 

'j Appellees' discussion of the propriety of injunc- , 

■ tive relief is most signlflcant for its omissions, They do ! 

li ^ ^ 

'not even mention the Irreparable Injury establlshed by their 
';iown moYing papers that the preliminary injunction has j 

jimflicted upon appellants. Likewise. they have not come to i 
ijgrips with our analysis of their excuses for their delay in 
ijseeklng injunctive relief contained at pages 39 through 40 ^ 


6 






of our original brief. Instead, they merely State that we 


have not established any prejudice In their delay. Such an 


assertion is astonishing in view of the fact that the delay 
has caused injunctive relief to be granted at what appellees 
own papers establish is the height of the textbook selling 
season and placing appellants in the unenviable position of 
having to appeal a grant of a preliminary injunction at the 
same time they are trying the case on the merits. Thus 

brief falls to establish why the grant of the 


appellees 

preliminary injunction below is Justified by the balancing 
of the equities. 


CONCLUSION 


For all the reasons stated herein and in our 


original brief, we respectfully submit that the preliminary 

injunction of IJhe Court beiow be reyersed because it is 

«> • ' 

based upon mistakes of law, improper credibillty findings 

. . ’l < 1 

f •» 4 

and constitutes an abuse of discretion. 


HAHN, HESSEN, MARGOLIS & RYAN 
Attorneys for additional defendant- i 
appellant Brian Sutton-Smith | 
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